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Lawyer, &. 


SIR, 


N Reading ſomewhat of the Crown-Law this 
Vacation, T'met 'with a 'Caſe of 'great \conſe- 
quence, whicly occafioned re ſome thoughts; 
I would defire your Opinion thereon, my firſt 


Conceptions it I quo_—_ ſend you: You 
know that by the 25h wr » 27 it-is aid ro 
be Treaſdn to*'Compaſs Death-of oup 


Lord the King, our yrs his Comp ain or of 'rheir 
- Eldeſt Son and Heir, &c. Upon "reading of whicts 
Statute there ſeemed'to me'to ariſe a confiderable Que- 
ftion from the laſt words of that Clauſe, viz. if @ Col- 
lateral Heir be not "there meant as- wel as Lineal> AF”. 
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though my Lord Coke determines it in the Negative, 


yet conſidering how the Law ſtood before this AQ of- 


Parliament, and- what was the general end why the 
Common-Law made, and this Statute - = ayer Com- 
paſſing or Imagination of the Death of the King's EL 
deſt Son and Heir to be Hi igh-Treaſon, and the equality 
of the miſchief to the Publick 1 in the Death of a pow 
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ther but that a Brothixice 'or Uncle being next Heir was 


intended by that, Law as much as a Sn, if there hap- , 


pen to be ſuch, For it«muſt be » that at the 
Common-Vaw; before this'Statute,/ it was Treaſon to 
Kill, or ta Compaſs the Death of the King's Heir, whe- 
ther Lineal or Collateral ; nay it was held to be I rea- 
{on in caſe of any of the King's Children, or, Ugcle, or 
other nesr Relatives , though ſuch were riot Next, Im- 
an bot: oh Heir, but. :only.of ll gens 
yz 8 remote: Dy, fomg Degrees from (TY cAPREAT 
of Succeſljont0! the: Crows 498; thus i » 
by Andrew: Here and: the Lord Cehs!therofelves, Wi- 


ther” of which! were ſuchy friends; tothe No 
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Rn conſequence as to cut off the Son, as is ea- 
y for any Man to- conceive, by conſidering the dif- 
mal efie&ts which may happen upon either, as the 
Extirpation of the Royal Family, (which God forbid) 
which was by this Law principally meant to be pre- 
ſerved, and involving the Nation in Blood and War, 
by. rendring the Right of Succeſſion diſputable, ſo that 
the Miſchief that may happen in both Caſes; and that 
was intended to be prevented, is alike and the fame. 
Then that this conſtruction is contrariant to any one 
rule of Law, I think no Man can affirm ; if any do, 
I could with much. facility evince its conſonancy- to 
the rules of Law in other like Caſes, even of Statutes 
meerlyand ftritly Penal, by abundance of Books ; But 
I know you will objef that here's a reſtrictive Clauſe. 7 
anſwer and confeſs, there is a Proviſe, That if any ather Caſe 
poſed Treaſon, which is not above ſpecified, &c. but this is 
ſpecified and ſufficiently exprefled by the Word Zetr, 
which was the thing chiefly intended, as I ſhew'd before 
in the threefold reafon of this AQ of Parliament ; and 

a Brother or Nephew that is apparent Heir, bein 

withia the fame reaſon and miſchiet with Son an 
Heir, which was mentioned, becauſe he is (where there 
is fuch) the firſt and next in Succeſſion, and fo the 
chiefeſt of the kind is named, the reſt being meant and 
intended (and that in Atts of Parliament *tis common 
and. only to-mention the firſt and chiefeſt, when 
all manner of Perſons of that kind or ſort are under- 
ſtood, you know almoſtan hundred Caſes for it then) - 
the Primogenitus, the Eldeſt Son, in the firſt place, 
thea-in defiuit of- him, the ſecond Son, becauſe then 
Heir, then in default of him, the third Son, _ the 
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ſame Reaſon , becauſe- Son, then Heir ; and this 
1s agreed to notwithſtanding the reſtrictive Clauſe, & 
par: ratione, If no ſuch Son, &c. then Brother or Ne- 
phew, when and becauſe. n2xt immediate Apparent 
Heir in being. This conſlruction ſeems very. natural 
and genuine; beſides that,” were it otherwiſe, the Word 
Heir would be needleſs,and fland for a Cypher, for with- 
out that Word Heir, 'twould have been ſufficient to have 
ſaid Eldeſt Son, and no more, 1! no inore had been de- 
ſigned by this Clauſe : Now think it is a Rule in all Con- 
{truions, as well of. Statutes as of Wills and Awards, 
(thoſe three receiving; always one interpretation ſecun- 
dum Intentionem, whiclt the very termination denotes, 
Parliament, Teſtament, and Arbitrement) never to 
expound them ſo as any+ Word ſhall be void and. uſe- 
leſs, it all its Words may. have-a, meaping by another 
Conſtruftion ; And here now if Cote's ConſtruJion be 
received, Thatino Heir is meant but Eldeff Son, then *tis 
as much as if they had ſaid Eldeſt Son, that 1s, Eldeſt 
Son, and the Word Heir is ſuperfluous, for a Mans El- 
delt Son is generally reputed-Heir : Beſides, this A&& 
being in Aftymanceof the Common Law, - you. know 
the Judges are not bound toxhat literal, ſyllabical Con- 
{truction, as js pretended in this'Caſe ; and the Law a- 
gainſt Treaſons hath in all ages been conſtrued accor- 
ding to the Rule I mentioned of an identity in the rea- 
{on and Miſchief ; Asin the Caſe of Petty Treaſon, you 
ftind in the Books, that if the Servant Kill the, Wife of 
his Maſter, knowing her to be ſuch, tis adjudged Pet- 
ry Treaſgn by all the Judges of: both Benches, be- 
cauſe there-is the ſame reaſon for the one as the other, 
tae one hath afftiance in hum as well as the other, ed 
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he ows reverence to them both: So for -a Child to 
Kill Father or Mother, is Perty "Treaſon, becauſe 
there's a majrity of reaſon higher then that-of a Ser- 
vant, Which is the Submiſiion due trom a Sun-to his | 2- 
ther. and tlisSvery branch ot this Att hath had the like 
Contiruction,'as that a Queen Regent is here meant, 
though literally, She be neither within the Words King 
nor Queen-conlorr, yet becauſe She Nands under - the 
fame reaſon and is in the ſame condition with a King in 
reſpe_t of the Kingdom and therefore Conſitrued fo, as it 
was in Caſe of the late Queens, Mary and Elizabeth; and 
ſo the Eldeſt fon and Heir ot a Queen Regent for the 
ſame reaſon. Further, 1t 1s obſervable that - rhe Words 
are their Heir, and yer 1t cannot be denied that though 
ſuch Heir of the King be not Son of the Queen, bur 
Eldeft- Son by a Conſort deceaſed before He came to 
the Crown, yet ſuch will be within this Statute, becauſe 
within the ſame'reaſon; and rhe Kings Eldeſt Daughter 
(there: being'noSon) is ſurely within the Law, ſuch being 
the next in proſpect to the Crown : And ſeveral other 
Conſtructions there are upon this Statute, of perfons de- 
ſigned by this Statute, though not literally expreſſed, be- 
cauſe '# quali Statu, as Keeper of the Great Seal be- 
ing the fame in Power and' Office with Chancellor, and 
many more which are' obvious in almoſt every Book : 
And'T can ſee no reaſon'why fuch Conſtruction ſhould 
be admitted upon one part of the Act, and fo vehe- 
mently denied in this Clauſe ; thence it ſeems very plain 
that a Collateral Heir, is as much within this Act as Son 
and Heir, tor that upon reading of the Statute it ap-_ 
pears, 'the Law-makers deſigned the Preſervation of 
the Succeſſor under the term Xeir, which muſt be 
B 2 meant 
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meant to the Crown [ So Lþ a reſpe&t had our 

Law-makers in thoſe days to the Divine right of Suc- 

ceſſion. As for the Diſtinftion of Preſumptive and 

Apparent, it is ſo idle and trivial that it not the 

leaſt anſwer, for they are often uſed promiſcuouſly one 

for the other, and a Brother whom perchance you will 

call preſumptive Heir is in default of a Son, as muchan 

Heir apparent asany perſon can be (when there is ſuch) 

there being no intermediate Heir in being, and his Right 
is as Sacred and Inviolable, and his condition the ſame 
in reſpe& of the Kingdom. For that faying of »on e/t 
beres viventis, it is of as little conſideration 1n this Caſe, 
for though it ſhould be agreed in ſtrictneſs true, yet 

the Word Heir ſuffices to deſcribe the perſon who is to 
{acceed or inherit by Deſcent, and in the Civil Law, 

which Governs in moſt parts of the Civiliz'd World, is 
uſed for him that ſucceeds to a mans eſtate, whether 
he be of the blood or a ſtranger, whether he be fo 
by Will or Deſcent, So that it is an emphatical 
name in this place for to expreſs the perſon intend. 
| £d by this Law to be kept from violence, eyen in 
thought : But ſome may imagine this is to make 
Treaſon againſt an Heir while a Subject ; You know 
that to be otherwiſe, -for the Treaſon is againſt the 
King as well in this Caſe as that of the Queen-conſorr, 
and all ſuch Offences are contre ligeantiam debitam Do- 
mino Regi ; fo -tis in Felony and Murder, though the 
Att of Viokace bean immediate wrong to the Goods 
or Perfon of a Subje&, yet the offence is againſt the 
Kings Peace, Crown _ Dignity, for he is intereſted 
in the Life and Welfare of his Subjets, and being 
more eſpecially and perſonally concerned ina thoſe - 
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the Royal Family, the Law hath made ſuch Offence 
High-Treaſon ; But perhaps you wilt object that the 
conſequence of this opinion will be to make Treaſon 
uncertain, and that ſuch thing as is ſo to day, may 
prove otherwife to morrow, by the Birth of a Son 
or the like; I anſwer that will -be no inconve- 
nience to any good Man, for every ſuch never. 
dares to indulge himſelf in an ill thought of any of 
the Royal Blood, but beſides, "twill be ng more oo 
upon. this Conſtrution, then in the Caſe 'of Eldeft 
Son, who dying, you agree the Second to come in 
Lis place within this Law, and the Treaſon is {till 
the ſame to Kill or to Itnagine the Death of the 
next and immediate Apparent Heir , be the per- 
ſon who it will, whether Son, Brother , Nephew, 
Uncle, &t. You may perhaps. further object, . that 
this is contrary to the opinion of the Lord Coke, 
and the Lord Fales; For Anſwer thereto I need fay 
no more thati that the Reafon of Laws, and not 
Authority, is the Good old Rule, Confalendum & 
jullicandam legtbiis non diftis 5 But however, if 
you cotifiilt” Cotes opinion 3 will find it very odd 
in this particular , he faith, If fich an Heir Ap- 
parent be a Colfatetal Heir, (Note ;lierc that. Cot 
himſelf filzs a Cullateral Heir to be an Heir Ap» 
parent) tis is "not within this Law until Declared 
in Parliament ; #: until he be declared Heir, as was 
Roger Mortimer Earl of March, in Richard « Se» 
cond's time. Now How the Declaration in Ja 
ment that ſuch 2 one is Heir Apparent, -cxn 1uftke 
him more within this Law then he was before, [. 
leave you to judge: and af he were within this Law 
after he was prcclairied fiext Heir , then ſurely he 
was before, fer he was as much Heir Wy Os 
| ore. 
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before. Then, for. the Lord Haſes,, *tis true this 0- 
pinion- is. mentioned , in.. his, Pleas of the Crown, 
but'in the - firſt Edition thereof it- 15'with a ramen 
guzre ; but it ſeems, ſome diſing-nuous Dogmatiſt 
being of anotner mind , hath in rhe ſfccond Editi- 
on {truck out thoſe, words tarer guere, .unwillin 

to Tet tle world know”. that - that ' Great, Gaod, Man 
doubted of Cokes opinion. .in this particultr, and in 
truth it was that amen quere, made me firſt confi- 
d& this matter. So that to draw to an end of 
this my too . tedious Epiſtle , there ſeems to me net- 
ther authority nor. reaſon againſt this opinion, which 
to' my preſent thoughts, reſults, moſt plainly from 
the - conſideration of this - Statute, and ;its deſign, 


Which was ts preſerve the Sacred Perſon of the, 


Kings moſt Excellent Majeſty, , ſecondly, the Roy- 
at”. Heir ,- and. thirdly the Kingly Government of 
this Realm”: The” ſecond of which. includes a Bro- 
ther or other” Collateral as much as Son; the miſ- 
chief hereby to be. prevented being the ſame, and 
conſequently the Reaſon alike in both Caſes. Thus 
have given you only. ſome rude hints which at 
reſent * induce, me- to be - for ' the | affirmative in 
this Queſtion, . Praying "your, thoughts hereupon if 
yoy have anything to offer contrary to what I have 
£aid; , or. it;,confirtmation, thereof, if you agree, and to 
return me the, fame, and you Oblige 
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Tour Humble Servant , &c. 
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